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Superannuation .. what happens to it when you die    

The general rule is that superannuation is not part of your estate unless you expressly make it part of 
your will, right? Well, maybe not.  A recent case before the courts serves as a warning to make sure that 
you take care of the details.  
 
Generally, superannuation is passed directly to your nominated beneficiaries and not to your estate. 
However, a recent case before the Supreme Court, however, may change current belief and convention 
In this case, an unmarried son, James, tragically dies at the age of 40. His mother and father had an 
acrimonious relationship since separating when James was 5 (divorcing just under 2 years later).   
 
At the time of his on what happens to your superannuation when you die.   
 
death, James did not have a valid will in place (intestate).  Generally, when a child dies intestate, the 
estate is divided equally between the parents.  James’ estate was worth about $80,000 and his 
superannuation over $450,000. 
 
James lived with his mother at the time of his death.  She applied for Letters of Administration and 
Probate to manage his estate as there was no will.  As administrator of his estate, her obligation was to 
“use her best endeavours to maximise the size of the estate.”  
 
The mother received advice from her lawyers that superannuation does not form part of the estate.  As 
such, she sought to have James’ superannuation distributed to her in her personal capacity (and not to 
the estate).  While James’ mother was not a nominated beneficiary for James superannuation, she was a 
non-binding beneficiary because of their interdependent relationship. 
 
The superannuation benefits were eventually paid to the mother by three different funds because she 
had a relationship of financial and emotional dependency with James (James was bipolar and had lived 
with her 30 of his 40 years and they shared the household expenses).   
 
During this time, the father’s lawyers queried the mother’s intentions for the superannuation benefits 
stating that to have the superannuation transferred to her in person was a breach of her fiduciary duties 
as administrator of the estate. The response they received was that superannuation is not an asset of the 
estate.  And so it went to court.   
 
The court agreed with the father’s lawyers, ordering that the superannuation benefits form part of the 
estate, that the mother (having been granted Letters of Administration to deal with the estate) had a 
duty to maximise the value of the estate, and that her self interest in the superannuation benefits should 
not have come before her responsibilities as administrator.   
 
By becoming an asset of the estate, the superannuation benefits were to be split between the mother 
and father. 
 
The outcome of this case would have been different had James had a binding death benefit nomination in 
place for his superannuation in favour of his mother, and made a will naming his mother as executor.  
While these factors do not guarantee that the payment of superannuation benefits will not be contested 
(and there are a number of SMSF related cases that do), the measures will go a long way. 

The Top Three Things You Must do: 
1. Check your superannuation death benefit nominations  - who is nominated and do you want them to 

receive your superannuation benefits if you die? 
2. Review your will to make sure it is up to date for your current circumstances. 
3. Check nominations for the legal representative of your estate and whether this nomination is current 
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and appropriate. 
 
To review and/or discuss you situation call Shukri Barbara on 02 984118133 or 
shukri@propertytaxspecialists.com.au  

 

Tax Treatment of Virtual Currencies 
If you have a digital coin, is it real? And if it’s real do you have to pay tax on it?  According to the 
Australian Taxation Office (ATO), the answer depends on how you are using it and why. 
 
The ATO recently released its position on the tax treatment of the virtual coin bitcoin and other virtual 
currencies - much to the chagrin of proponents.  The ATO’s view is that bitcoin is not money or a foreign 
currency, and the supply of bitcoin is not a financial supply for GST purposes. However, bitcoin is a CGT 
asset. 
 
So, what does all this mean?   
 
Impact on business using bitcoin  
If you are in business, bitcoin, like the barter systems that sprang up a few years ago, needs to be treated 
in the same way as any other form of payment.  However, the additional work now required by business 
to administer bitcoin might be a major disincentive to continuing to use it.  
 
If you receive bitcoin for goods or services you provide as part of your business, you need to record the 
fair market value in Australian dollars as part of your ordinary income.    
 
If your business is registered for GST and you are paid for goods and services you supply using bitcoin, like 
any other transaction you need to add GST to the price of the goods and services.  If you pay for goods 
and services you receive using bitcoin and are registered for GST, you will have a GST liability in relation 
to bitcoin you used to pay for the goods and services.  The other party to the transaction may be able to 
claim GST credits for the GST that relates to the use of Bitcoin to pay for the transaction.  

Impact on individuals using bitcoin 
If you use bitcoin for your own personal use there is no tax impact unless you make a gain on trading 
bitcoin.  If you make a gain on bitcoin, capital gains tax can apply although there is no need to recognise 
the gain in your tax return if the cost of the bitcoin you used was $10,000 or less. 

So what is bitcoin? 
Bitcoin is a cryptocurrency.    
 
Bitcoin transactions are recorded in a public ledger called a block chain. They can be bought at an 
exchange platform or ‘mined’.  In an oversimplification, bitcoin mining is where you maintain a block 
chain and become part of the payment processing system validating individual payments by adding them 
to the block chain.  Those that maintain block chains are rewarded with newly created bitcoin and 
transaction fees.  The supply of new bitcoins is fixed and the volume released diminishes over time.  
 
The digital coins, whether acquired or mined, are then transferred to your digital wallet (personalised 
bitcoin account). These bitcoins can then be used to purchase goods and services like any other form of 
currency.  
 
There are around 13 millions bitcoins in circulation at present with a reported cap of 21 million.    

 

mailto:shukri@propertytaxspecialists.com.au
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Refinancing – alliances with brokers 
With interest rates at below 5% for fixed term loans, refinancing may result in a savings for some 
clients. Financing new projects with these lower rates may make some projects feasible. 

So to help clients analyse their situation and determine whether there is a benefit for them, we have 
created alliances with brokers who are able to deliver these low fixed rates. Call us on 02 9411 8133 
for details.  

 

Financial Planning with your Tax Planning  
Tax planning should ideally form part of your overall financial planning, as it may well have an impact 
on your overall financial situation.  

As we are not licenced to give investment advice, we have created alliances with licenced Financial 
Planners and Advisers as an additional service to clients. To get an overall perspective of a client 
financial situation, we have persuaded them on arrangements to attend a tax advice meeting with us 
and you .. when requested, or arrange for them to meet you directly at no cost to you. Call the office 
on 02 9411 8133 for more details. 

 

Checklists and Templates 

To make the compilation & reporting task for 2014 tax returns easier, clients of Property Tax Specialists 
receive checklists and templates to facilitate the process ... saving them time and money ... the ‘write’ way is 
having clear documentation. ATO way means time/money wastage with audit investigation. 

 

Two heads are better than 1? Discuss your plans? Call to 
chat ...   
Contact us if you would like to  

- review & discuss your current property & tax situation ... maybe the next deal or 
- whether or not to sell a property, which one in the portfolio should be sold 
-  your asset protection strategy. What is your risk profile? High ..medium ..low 
- structuring your next investment property.  In whose name should it be? 
-  planning to legally minimise your tax position or just to explore the possibilities 
- Subdividing a block or your Main Residence … Capital Gain or Main Residence 
- Capital Gains on selling a previously Main Residence .. estimate tax 
- Is your Self Managed Super Fund ready to acquire a property  

1. with limited recourse  loans 
2. from lending institutions or yourself 

- prepare your next tax return or application to reduce your PAYG 

We look forward to being of service. We also look forward to your referrals. 
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To improve our service we welcome all constructive comments on this newsletter and other 
materials.  

Call/email Shukri Barbara at Property Tax Specialists at Shukri@propertytaxspecialists.com.au 

 
 

DISCLAIMER 
The material and contents provided in this publication are informative in nature only.  It is not intended to be advice and 
you should not act specifically on the basis of this information alone.  If expert assistance is required, professional advice 
should be obtained. Contact your accountant or Property Tax Specialists at info@propertytaxspecialists.com.au or call 02 
9411 8133 

 
 

Shukri Barbara CPA CTA 
Winner  
2014 – Property Tax Adviser of the Year 
2012 - Property Tax Adviser of the Year 
2011- Property Tax Specialist of the Year 
Readers Choice Awards Your Investment Property Magazine  
Tax Columnist  – Smart Property Investment magazine 
Tax Contributor – You Investment Property Magazine  

 
Property Tax Specialists – Prosperity & Peace of Mind 
Barbara & Co CPA  CTA 
phone 02 9411 8133 
fax 02 9412 2833 
mobile 0410 588 305   
post: P.O.Box 665  Chatswood  NSW  2057 
office   
Level 5 suite 509, 71-73 Archer Street Chatswood NSW  2067 
website www.propertytaxspecialists.com.au <http://www.propertytaxspecialists.com.au>      

 
"Liability is limited by a Scheme approved under Professional Standards Legislation  

 
The information contained in this e-mail communication may be confidential. You should 
only read, disclose, re-transmit, copy, distribute, act in reliance on or commercialise the 
information if you are authorised to do so. If you are not the intended recipient of this e-
mail communication, please immediately notify the sender by e-mail and then destroy 
any electronic or paper copy of this message.  

REMOVAL FROM THIS LIST 

This email is being forwarded to you because you are either my client or you have attended one of my previous 
seminars or a seminar where I was a presenter, have asked for my free reports or contacted me through the web. 

If you wish to be removed from the list, please type the words REMOVE on the subject line and click REPLY 
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